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DEPARTME^  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  212 
[Docket  No.  ERA-R-81-04] 

Tertiary  Incentive  Program,  Notice  of 
Determination  Not  to  Adopt  a  Final 
Rule 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  determination  not  to 
adopt  a  final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  is  announcing  its 
intent  not  to  adopt  any  of  the  proposals 
set  forth  in  the  May  6  Notice  of 
Proposed  Rulemaking  concerning  the 
Tertiary  Incentive  Program.  ERA  has 
made  this  decision  on  the  basis  of  a 
careful  review  of  the  entire  record  in 
this  proceeding.  That  record  clearly 
indicates  that  the  assumptions  and 
tentative  conclusions  contained  in  the 
May  6  Notice  were  incorrect  regarding 
the  failure  of  the  program  in  certain 
respects  to  further  the  purposes  of  the 
Emergency  Petroleum  Allocation  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Glass  or  Douglas  Harnish, 
Economic  Regulatory  Administration, 
Room  631&-G  (Glass);  Room  7116 
(Harnish),  2000  M  Street,  NW., 
Washington,  D.C,  20465,  (202)  653-453 
(Glass):  653-3269  (Harnish); 

William  Funk  or  Ben  McRae  (Office  of 
General  Counsel),  U.S.  Department  of 
Energy,  Room  6A-141, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  (Funk):  252-6739  (McRae):  Jack 
Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 

SUPPLEMENTARY  INFORMATION:  On 

March  17, 1981,  ERA  issued  an  advance 
notice  of  proposed  rulemaking  (46  FR 
17566,  March  19, 1981,  "March  19 


Notice”)  announcing  that  it  would 
propose  to  rescind  the  Tertiary  Incentive 
Program  ("incentive  program")  with 
respect  to  allowed  expenses  that  had 
not  been  incurred  and  paid  on  or  before 
March  19, 1981.  ERA  took  this  action  on 
the  basis  of  the  tentative  conclusion  that 
the  program  was  no  longer  achieving  its 
original  goal  of  promoting  enhanced  oil 
recovery  ("EOR”)  activity  that 
otherwise  would  not  have  been 
undertaken.  SpeciHcally,  many  firms 
had  informed  ERA  that  most  of  the 
allowed  expenses  incurred  and  paid 
since  the  issuance  of  Executive  Order 
No.  12287,  which  decontrolled  crude  oil 
prices,  had  related  to  EOR  activity  that 
would  have  been  undertaken  regardless 
of  the  exisitence  of  the  incentive 
program  and  that,  in  some  cases,  these 
allowed  expenses  related  to  sham 
projects  (that  is,  projects  that  were 
merely  devices  by  which  a  firm  could 
receive  the  benefits  available  under  the 
incentive  program  without  any  real 
commitment  to  EOR  acitivity). 

On  April  28, 1981,  ERA  issued  a  notice 
of  proposed  rulemaking  (46  FR  25315, 
May  6, 1981,  "May  6  Notice")  that 
proposed  the  action  discussed  in  the 
March  19  notice.  The  May  6  Notice  also 
proposed  to  rescind  the  incentive 
program  with  respect  to  all  in-house 
allowed  expenses  and  with  respect  to 
those  prepad  allowed  expenses  that 
were  not  incurred  and  paid  prior  to 
January  28, 1981,  on  the  bais  of  the 
tentative  conclusions  that  most  of  these 
expenses  related  to  EOR  activities,  that 
would  have  been  imdertaken  on  the 
same  time  schedule,  without  regard  to 
the  incentive  program.  ERA  believed 
that  rescission  of  the  incentive  program 
with  respect  to  in-house  and  prepaid 
allowed  expenses  would  be  consistent 
with  its  original  intention  in  adopting 
the  incentive  program  and  that  the 
retroactive  nature  of  these  additional 
changes  would  not  significantly  impact 
participants  in  the  program. 

On  May  19  and  20, 1981,  ERA  held  a 
public  hearing  on  these  proposals.  ERA 


also  received  written  comments  on 
these  proposals  through  June  5. 1981. 

After  reviewing  these  comments,  as 
well  as  reports  and  certifications  filed 
by  producers  under  the  program,  ERA 
has  found  no  evidence  to  support  its 
tentative  conclusions  concerning  in- 
house  allowed  expenses,  prepaid 
allowed  expenses  incurred  or  paid  after 
January  27. 1981,  or  all  allowed 
expenses  incurred  or  paid  after  March. 
19, 1981.  Rather,  numerous  firms  in  their 
oral  and  written  comments 
demonstrated  that  because  of  the 
provisions  permitting  the  recovery  of 
these  allowed  expenses  they  have 
intiated  EOR  activity  that  othemvise 
would  not  have  been  undertaken.  These 
firms  further  demonstrated  that  the 
provisions  proposed  to  be  rescinded  had 
been  instrumental  in  the  early  initiation 
of  many  EOR  projects.  This 
encouragement  to  EOR  activity  should 
result  in  increased  domestic  crude  oil 
production  that  otherwise  would  not 
have  occurred.  These  are  the  precise 
goals  ERA  sought  in  adopting  the 
incentive  program.  Also,  these  firms 
conclusively  demonstrated  that  the 
retroactive  nature  of  the  two  additional 
proposed  changes  would  seriously 
impact  outstanding  projects,  cause 
havoc  in  the  industry,  and  divest  them 
of  funds  received  and  spent  in 
detrimental  reliance  on  the  then  existing 
regulatory  provisions. 

Accordingly,  ERA  has  decided  not  to 
adopt  any  of  the  proposals  contained  in 
the  May  6  Notice.  ERA  intends  to 
publish  a  more  extensive  analysis  of  the 
record  and  comments  in  the  future,  but 
this  notice  is  intended  to  inform 
interested  persons  of  ERA'S  final 
determination  in  this  proceeding. 

Issued  at  Washington,  D.C.  July  B.  1981. 
Barton  R.  House, 

Acting  Administrator  Economic  Regulatory’ 

A  dministration. 
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Comments  should  be  submitted  to  the  '  Washington,  D.C.  20408. 
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